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Ratio: The Food Controller had been given power under the Defence of the Realm Acts to
regulate milk sales. In granting the dairy a licence to buy milk in Cornwall, Devon, Dorset and
Somerset, the Food Controller required the Dairy to pay 2d. per imperial gallon of milk purchased
from those counties. The Attorney-General sued for the recovery of the monies which were not
paid. The Dairy’s objection was that the method adopted by the Food Controller was in its nature
a tax which could only be levied or imposed by Parliament.

Held: Scrutton LJ said: ‘It is conceivable that Parliament, which may pass legislation requiring the
subject to pay money to the Crown, may also delegate its powers of imposing such payments to
the Executive. But in my view the clearest words should be required before the courts hold such
an unusual delegation has taken place.’ After citing Gosling v Veley: ‘A great deal of time was
occupied in arguing whether the requirement of this payment was a ‘tax’. | prefer to use the
words of the Bill of Rights which forbids ‘levying money for the use of the Crown without grant of
Parliament,” and the requirement of this 2d. appears to me clearly to come within these words. It
is true that the fear in 1689 was that the King by his prerogative would claim money; but
excessive claims by the Executive Government without grant of Parliament are, at the present
time, quite as dangerous, and require as careful considerations and restriction from the Court of
Justice.’

Atkin LJ: ‘Though the attention of our ancestors was directed especially to abuses of the
prerogative, there can be no doubt that this statute declares the law that no money shall be
levied for or to the use of the Crown except by grant of Parliament. We know how strictly
Parliament has maintained this right — and, in particular, how jealously the House of Commons
has asserted its predominance in the power of raising money.

In these circumstances, if an officer of the executive seeks to justify a charge upon the subject
made for the use of the Crown (which includes all the purposes of the public revenue), he must
show, in clear terms, that Parliament has authorized the particular charge.” and ‘It makes no
difference that the obligation to pay the money is expressed in the form of an agreement. It was
illegal for the Food Controller to require such an agreement as a condition of any licence. It was
illegal for him to enter into such an agreement. The agreement itself is not enforceable against
the other contracting party; and if he had paid under it he could, having paid under protest,
recover back the sums paid, as money had and received to his use.’
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